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United States Court of Appeals for the 
District of Columbia 


a Iii the District Court of the United States for 

the District of Columbia. 

In Equity No. 6G,450. 

City of Chicago, a Municipal corporation of the County of 
Cook and State of Illinois, Plaintiff . 

vs. 

National Bituminous Coal Commission and Charles F. 
Hosford, Jr., Pleas E. Greenlee, Thomas S. Raymond, 
John C. Lewis, Walter C. Maloney, Clarence E. 
Smith and Percy Tetlow, Individuals and as mem¬ 
bers of the National Bituminous Coal Commission, De¬ 
fendants. 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Filed Feb 3 193S Charles E. Stewart, Clerk. 

In the District Court of the United States for the District 

of Columbia 

In Equity No. 66,450. 

City of Chicago, a Municipal corporation of the County of 
Cook and State of Illinois, Plaintiff, 

vs. 

National Bituminous Coal Commission and Charles F. 
Hosford, Jr., Pleas E. Greenlee, Thomas S. Haymond, 
John C. Lewis, Walter C. Maloney, Clarence E. 
Smith and Percy Tetlow, Individuals and as members 
of the National Bituminous Coal Commission, 734 Fif¬ 
teenth Street, N. W., Washington, D. C., Defendants. 
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Bill of Complaint for Injunction 


To the District Court of the United States 
for the District of Columbia. 


Plaintiff respectfully shows: 

1. That the City of Chicago, plaintiff herein, is a munici¬ 
pal corporation duly organized and existing under the Con¬ 
stitution and laws of the State of Illinois, and brings this 
action in its own right. 

2. That it brings this complaint against the defendants 


National Bituminous Coal Commission and Charles F. Hos- 
ford, Jr., Pleas E. Greenlee, Thomas S. Raymond, John C. 
Lewis, Walter C. Maloney, Clarence E. Smith and Percy 
Tetlow, as individuals and as members of said Commission. 
By the terms of the “Bituminous Coal Act of 1937”, defen¬ 
dant, National Bituminous Coal Commission is established 
with its principal office in the City of Washington, District 
of Columbia for carrying out the provisions of said 
2 Act. Defendant Charles F. Hosford, Jr. is chairman 
of said Commission and with Pleas E. Greenlee, 
Thomas S. Haymond, John C. Lewis, Walter C. Maloney, 
Clarence E. Smith and Percy Tetlow constitutes the entire 
membership thereof. Each of said individual defendants 
is a citizen of the United States and has his official resi¬ 
dence and is to be found in the District of Columbia. Said 
Commission is authorized to have a seal which shall be 
judicially recognized. 

3. That this is a civil action wherein the matter in con¬ 


troversy, exclusive of interest and costs, exceeds the sum 

or value of Three Thousand ($3,000.00) Dollars. The cause 

of this action arises under the Constitution and laws of the 

United States of America in that plaintiff claims that the 

orders and acts of the defendants herein complained of, 

assumed to be done bv authoritv of the “Bituminous Coal 

* • 

Act of 1937”, exceed the powers conferred upon them by 
said Act and violate rights guaranteed to the plaintiff un¬ 
der the Constitution of the United States of America. 

4. That plaintiff is a purchaser and consumer of large 
quantities of bituminous coal shipped to it at Chicago, Illi¬ 
nois, direct from mines within district No. 10 established 
by the “Bituminous Coal Act of 1937”, which district is 
within Price Area No. 2 established by or under the terms 
of said Act. 



NATIONAL BITUMINOUS COAL COMMISSION 


5. That defendants by their orders to all bituminous coal 
code members as follows: 


Order No. 

District 

Issued 

Effective 

80 

10 

11/24/37 


88 

10 

11/29/37 

12/16/37 

98 

10 

11/30/37 

12/16/37 

181 

10 

1/11/38 

1/17/38 


3 and by orders supplemental thereto issued from time 
to time, purported to establish minimum prices to 
! be charged by code members for bituminous coal produced 
! and sold within said district No. 10, and that said orders 
were allegedly issued pursuant to the Act of Congress en¬ 
titled “An Act to Regulate Commerce in bituminous coal 
and for other Purposes” (Public No. 48, 75th Congress 
First Session) known as the Bituminous Coal Act of 1937. 
Said minimum prices so established are shown upon the 
“price schedules” issued by said defendants in connection 
with their said orders for said district, and that this plain- 
: tiff believes and therefore states that said orders and sched¬ 
ules constitute all the orders and schedules issued bv the 
defendants in connection with the matters herein specifi¬ 
cally complained of, but if it be found that other, further, 
or supplemental orders affecting prices in said district No. 
i 10 have been issued the same are hereby embodied herein 
bv reference. 

That the orders so issued by said Commission do not 
purport to show that the Commission “has given reason¬ 
able public notice of a hearing” and “afforded to inter¬ 
ested parties an opportunity to be heard”, and “made find¬ 
ings of fact”, as required by section 2 (a) of the said “Bi¬ 
tuminous Coal Act of 1937”, under which Act said Com¬ 
mission was created and was authorized to function. 

7. That the minimum prices so established represent ma¬ 
terial increases in the prices heretofore charged by the 
producers of bituminous coal in said district No. 10, f.o.b. 
mines and paid by this plaintiff. That such increases, ap¬ 
plied to the bituminous coal needs of the plaintiff herein, 
and applied to the quantity of coal normally purchased by 
this plaintiff within said district, represent an amount of 
approximately $150,000.00 per year divided into monthly 
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increases averaging; approximately $12,500.00. That 

4 such increases in price can never be recovered by 
plaintiff. 

8. That prior to the making and issuance of the orders 
and schedules herein complained of the defendant Com¬ 
mission issued other orders providing for public hearings 
to be held ‘‘for the purpose of receiving evidence to enable 
the Commission to establish and to make effective minimum 
prices in accordance with the standards set forth in Sub¬ 
sections (a) and (b) Part II, Section 4 of the Act, and to 
determine such limitations as may be required to be im¬ 
posed upon the applicability of such prices”. Said orders 
further stated that prior to said public hearings the mini¬ 
mum ]>rices proposed by the district boards established 
under the terms of said “Bituminous Coal Act of 1937”, 
together with the statistical data and other information in 
the possession of the Commission upon which such pro¬ 
posed prices were to be based, would be made available to 
all interested parties. That such hearings were never held 
and that the defendant Commission has not at any time 
disclosed to any interested party or to the Consumers’ 
Counsel any of the evidence, statistical data, or other in¬ 
formation or facts used by it in fixing the minimum prices 
purported to be established by its orders herein complained 
of. That the defendant Commission has not at any time 
given any public notice of a hearing to be held with ref¬ 
erence to the establishment of said minimum prices pur¬ 
ported to be established by said orders and no such public 
hearings have been held. That the defendant Commission 
has not at any time made any findings of fact or published 
any such findings of facts upon which said orders purport¬ 
ing to establish minimum prices for coal for the district are 
based. 

Neither plaintiff nor any other interested party, 

5 nor the Consumers’ Counsel was afforded an oppor¬ 
tunity to be heard prior to the effective date of said 

minimum price orders nor was any hearing held with re¬ 
spect to the subject matter of said orders prior to their 
effective dates. 

That there were no parties, and this plaintiff was not a 
party, to the proceedings in which said orders establishing 
minimum prices, and schedules related thereto, were made 
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and published and that due to the facts herein stated, this 
plaintiff is without knowledge and without means of secur¬ 
ing the knowledge concerning the facts, figures and data, 
if any, upon which are based, or claimed to be based, the 
co-ordinated minimum prices stated in the orders of which 
complaint is herein made. 

At various times prior and subsequent to the promulga¬ 
tion of the orders of the Commission herein complained of, 
the Consumers’ Counsel and various interested parties, in¬ 
cluding a committee representing the Consumers* Confer¬ 
ence held in Washington, D. C. on December 9, 1937, have 
petitioned the defendant commission, both formally and 
informally, to grant a hearing and to otherwise comply 
with the requirements and provisions of said Act prior to 
the effective date of any orders establishing minimum 
prices, and have requested said Commission to make find¬ 
ings of fact, but all such requests and petitions have been 
denied by the defendant Commission. 

9. That it has, as already herein set forth, sought such 
information from the defendant Commission and that the 
Consumers’ Counsel has likewise sought such information 
by his petition, and otherwise, and that the only response 
by said defendant Commission to such requests and peti¬ 
tions has been an invitation by said defendant Commission 

to complaining parties to produce to it evidence to 
6 show that the minimum prices so established were 

and are unreasonable, inconsistent and unlawful; 
and this plaintiff avers and alleges that the placing of such 
burden upon the Consumers’ Counsel and upon this plain¬ 
tiff to so do is a denial of a public hearing contemplated 
under said “Bituminous Coal Act of 1937.“ 

10. That the only rule, order or regulation of said de¬ 
fendant Commission which purports to afford to this plain¬ 
tiff or to any other interested party relief before said Com¬ 
mission against the consequences of the orders herein com¬ 
plained of, is set forth in its Order No. Ill promulgated 
by said Commission on the 7th day of December, 1937, as 
a part of the rules for proceedings before said Commission 
under provisions of Section 4, Part II, Subsection (d) of 
said Act, and Paragraph 3 of said Order No. Ill referring 
to petitions filed for relief against orders of the Commis¬ 
sion previously made, is as follows: 
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“ir3. Iii any proceeding instituted by such petition, any 
minimum price or marketing rule and regulation com¬ 
plained of shall be presumed to have been established and 
prescribed in conformity with the provisions of the Act, 
and the burden of proof shall be upon the party so com¬ 
plaining.' ’ 

That by reason of the foregoing rule promulgated by said 
defendant Commission, this plaintiff is clearly deprived 
of an adequate remedy before said Commission to change, 
modify or set aside the unlawful orders aforesaid. 

1 11. The bituminous coal consumed by this plaintiff is 
consumed in the operations necessary in the performance 
of its governmental functions, and especially in the oper¬ 
ation of its municipally owned water works plant, which 
water works plant provides water to said City and its in¬ 
habitants and to the inhabitants of the metropolitan 
7 area surrounding said City, which is supplied by 
Chicago’s 'Water Works System, and is highly essen¬ 
tial in the protection of the properties of said City, its in¬ 
habitants and those of the metropolitan area, including pro¬ 
tection against tire. That the population of said City and 
said metropolitan area combined is approximately 4,040,000 
of which number approximately 3,640,000 are resident with¬ 
in the municipal boundaries of the plaintiff herein and ap¬ 
proximately 400,000 arc resident outside of the limits of 
the municipal boundaries of the said City, and within 
twenty or more political subdivisions. 

12. That by reason of the tax imposed by Subsection (b) 
of Section 3 of said Act upon tbe sale or disposal of bi¬ 
tuminous coal by producers thereof who are not members 
of the Code prescribed by Section 4 of said Act, all pro¬ 
ducers of bituminous coal of the kind necessary to be used 
by plaintiff in the performance of its functions have become 
members of said Code and they thereby subjected them¬ 
selves to such schedules of minimum prices as may be pro¬ 
mulgated by the defendant Commission and to the penalties 
and disadvantages prescribed by said Act for violation of 
such schedules; that by reason of the facts herein stated 
the aforesaid orders of the defendant Commission have the 
effect of unlawfully coercing said producers of bituminous 
coal to refuse to sell to the plaintiff, coal, for use by it in 
the performance of its functions at any prices other than 
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those fixed in the aforesaid orders of the defendant Com¬ 
mission but that if said orders had not been promulgated, 
said producers would be willing, and, if the enforcement 
against them of said orders be enjoined and restrained, 
are willing to sell coal to plaintiff at prices substan- 

8 tiallv lower than those prescribed in said orders at 
a very large net saving to the plaintiff in the per¬ 
formance of its functions. 

13. That since December 16, 1937, it has sought to pur¬ 
chase within said district the coal suitable and necessary 
for its purposes from producers from whom it has hereto¬ 
fore purchased coal and at prices at or about those paid in 
competitive markets prior to the last mentioned date but 
said producers have refused to sell such coal to this plain¬ 
tiff at less than the minimum prices fixed by the orders 
hereinabove referred to and have stated that said orders 
constitute the sole reason for their refusal to sell coal at 
less than the minimum prices prescribed by the defendant 
Commission and that this plaintiff has ever since Decem¬ 
ber 16, 1937, suffered a daily and irreparable injury in a 
substantial sum of money and will continue to so suffer 
unless relief is granted to it in this cause by this Honorable 
Court. 

14. That this plaintiff has reason to believe, does believe 
and therefore alleges and states that the co-ordinated mini¬ 
mum prices promulgated by the orders herein complained 
of and directly affecting its interests are excessive, unfair, 
inequitable and were fixed without actual or legal warrant. 

15. That each and every of said orders so adversely af¬ 
fecting the plaintiff is invalid, null and void for the reasons 
that it fails to comply with the express terms of the ‘•Bi¬ 
tuminous Coal Act of 1937” and was issued without any 
hearing, without any finding of facts, and without any 
known evidence to support it. 

16. That the failure of said defendant Commission to 
comply with the plain provisions and requirements of said 
Act in the respects herein recited and set forth, and its 

action and conduct in its promulgation of said co- 

9 ordinated minimum prices are violative of the legal 
rights of this plaintiff and deprive it of its property 

without due process of law, in violation of the due process 
clause of the Fifth Amendment to the Constitution of the 
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United States and that this plaintiff is without a remedy 
in the ordinary course of the law and that only in a suit of 
this nature can the questions here involved be adequately 
determined and proper relief granted. 

Plaintiff expresses its willingness and intention to do 
equity in the premises. 

WHEREFORE, plaintiff prays that defendants and each 
of them and their successors in office and all those acting 
or claiming to act under their authority or by their direc¬ 
tion be restrained and enjoined, both temporarily pending 
final hearing herein, and permanently at such final hearing, 
from enforcing or attempting to enforce the orders and 
schedules herein complained of, or any other orders affect¬ 
ing this plaintiff in the respects herein set forth unless and 
until the provisions of said Act herein claimed to be vio¬ 
lated have been fully complied with, and be further re¬ 
strained from instituting or taking any steps by actions, 
proceedings or prosecutions designed to compel obedience 
to said orders. 

To the end, therefore, that defendants may, if they can, 
show why plaintiff should not have the relief herein prayed 
for, plaintiff prays that the court issue its writ of subpoena 
directed to the defendants and each of them requiring them 
to appear and answer this bill, but not under oath, their 
answers under oath being expressly waived and to abide 
by and perform such orders and decrees in the premises as 
the court shall deem proper and required by the 
10 principles of equity and good conscience and that 
the plaintiff be granted such other and further gen¬ 
eral relief as may be equitable. 

CITY OF CHICAGO 
By 0. E. HEWITT 

Commissioner of Public Works 

State of Illinois, 

County of Cook , s$: 

Before me, a Notary Public in and for the said County 
of Cook, personally appeared Oscar E. Hewitt, who, after 
being first duly sworn, states that he is the Commissioner 
of Public Works of the City of Chicago, the plaintiff here¬ 
in; that the plaintiff is a municipal corporation; that he is 
duly authorized to sign this bill of complaint on behalf of 
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the plaintiff: that he has read the foregoing bill of com¬ 
plaint and that the facts therein alleged are true. 

0. E. HEWITT 

Sworn to before me and subscribed in my presence by 
the above named Oscar E. Hewitt at Chicago, Illinois, this 
first day of February, A. D. 1938. 

ALPHONSE CERZA 

(Notarial Seal) Notary Public 

BARNET IIODES 

C> o r-po ra t io u C o u us cl 
511 City Hall, 

Chicago, Illinois. 

CHARLES S. RHYNE, 

730 Jackson Place, 

Washington, D. C. 

Attorneys for Plaintiff 

11 Motion for Preliminary Injunction 

Filed February 4-1938 

#■!*•• ******* 

To the District Court of the United States 
for the District of Columbia. 

Now comes the plaintiff and moves the court for a pre¬ 
liminary injunction in accordance with the prayer for re¬ 
lief contained in the verified bill of complaint filed herein 
February 3, 193S. 

BARNET IIODES 

by C. S. R. 

Corporation Counsel 

CHARLES S. RHYNE 
Attorneys for Plaintiff 

11 VL» Not ice o f Mot ion 

To the defendants above named. 

Please take notice that upon the verified bill of com¬ 
plaint, filed with the Clerk of this Court on February 3, 
1938, a copy of which is attached hereto, we shall move the 
Court on February 4, 1938, at the opening of Court on that 
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day, or as soon thereafter as counsel may be heard, for a 
preliminary injunction in accordance with the prayer for 
relief contained in said hill of complaint. The points and 
authorities in support of this motion, in addition to the 
verified hill of complaint referred to above, are attached 
hereto in accordance with the rules of this Court. 

BARNET HODES 

bv C. S. R. 

Corporat iou C<> u uscl 

CHARLES S. RHYNE 
Attorneys for Plaintiff 

12 Affidavit 

Filed February 4, 1938 

**##**## •'* 

State of Illinois, 

County of Cook, ss: 


F. Carl Martini being? first duly sworn deposes and says 
that he is Engineer of Contracts of the Department of Pub¬ 
lic Works of the City of Chicago, plaintiff in the above en¬ 
titled cause, and that he makes this affidavit in support of 
: plaintiff’s motion for temporary injunction. 

Affiant further says that the plaintiff City has on hand 
at the present date not to exceed 13,000 tons of bituminous 
coal, the major portion of which consists of screenings; that 
said supply is considerably less than the safe and adequate 
amount of bituminous coal which the plaintiff city should 
maintain on hand for its needs; that it is imperatively nec¬ 
essary to build up such supply for the protection of the 
municipality and its inhabitants by the prompt purchase 
of a quantity of 15,000 tons and a further quantity during 
the current year 1938 for the City’s normal daily consump¬ 
tion of approximately 235,000 tons or a grand total of ap¬ 
proximately 250,000 tons; that the increase in prices pub¬ 
lished by the Bituminous Coal Commission will increase 
the prices which the city will have to pay to the extent of 
approximately 50c per ton, which will amount to approxi¬ 
mately $150,000.00 for the year 1938. 

Affiant further savs that the shrinkage in the available 
storage coal from the desired 30,000 tons to the present 
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15,000 tons was caused by the unanticipated stop- 
13 page of existing coal contracts occasioned by the acts 
of the National Bituminous Coal Commission, and 
that the necessary steps to provide new contracts caused a 
cessation in the normal supply of coal. 

Affiant further says the present price schedules of said 
Commission have created uncertainties in the plans of all 
of the coal contractors selling coal to said city to the extent 
that they are not in a position to bid under long term con¬ 
tracts, and that a series of short term contracts under pub¬ 
lic competition interferes materially with the uniformity 
of the grade of coal supplied, and that said lack of uniform¬ 
ity interferes materially with the efficient and reliable oper¬ 
ations of the city’s power plants, thus producing an imme¬ 
diate pecuniary injury and damage to said city. 

F. CARL MARTINI 


Subscribed and sworn to before me this 3rd day of Feb¬ 
ruary, A. D. 1938. 

ALPHONSE CERZA 

(Notarial Seal) Notary Public. 

14 Affidavit 

Filed February 4, 1938 

#*#####** 


Statk of Illinois, 

County of Cook, ss: 

Robert B. Upham being first duly sworn deposes and says 

that he is the duly appointed and acting Comptroller of 

the plaintiff City of Chicago, and as such familiar with the 

matters hereinafter set forth. 

Affiant further says that most of the coal used by the 

City of Chicago is in the operation of the city’s water works 

svstem; that for many years the rates to consumers of 

* •> 

water have been established by city ordinance and that the 
revenue from the water service is insufficient to meet the 
increased cost of distribution by virtue of the increased 
price in coal occasioned by the orders and schedules of the 
Bituminous Coal Commission referred to in the plaintiff 
city’s complaint and make the necessary essential replace¬ 
ments to the system; that if the coal prices are permanently 
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increased and maintained as ordered, it will be necessary 
for the City of Chicago to increase the rates to water con¬ 
sumers in the City of Chicago and the metropolitan area 
surrounding said city to meet the additional expense. The 
further borrowing of money, necessitated in part by in¬ 
creases in cost of coal, to do necessary maintenance 
15 work and repairs to the water works system, will 
further increase the annual debt service charge 
against this function of government, which now amounts 
for the year 1938 to $3,032,900. That the said city’s water 
consumers are largely domestic consumers who are finan¬ 
cially unable under present day economic conditions to 
carry the additional burden. 

Affiant further says that the city council of the plaintiff 
citv has passed a tax lew ordinance for the vear 1938 lew- 
ing the maximum tax allowed by law which is approxi¬ 
mately $37,000,000.00 for the Corporate Fund; that pay¬ 
ment for coal used in the general operation of the city is 
made from this fund; that said city’s taxes will not be put 
iin collection until April 1, 1939; that the city’s experience 
since 1930 has been that not more than seventy-five (75%) 
percent of the taxes are collected within three years from 
the date of the levy; that in order to pay the city’s expenses 
of government during the current vear it is necessary to 
sell tax anticipation warrants against the taxes levied, and 
that the maximum amount of tax anticipation warrants 

which the citv is able to sell under the law is seventv-five 
» * 

(75%) percent of the amount levied. Since coal is a nec¬ 
essary item of expense the increase in prices of coal caused 
by the orders and schedules of the Bituminous Coal Com¬ 
mission will make it necessary to cut down other expendi¬ 
tures in themselves important governmental functions. 

R. B. UPHAM 

Subscribed and sworn to before me this 3rd day of Feb¬ 
ruary, A. D. 1938. 


(Notarial Seal) 


EDWARD SULLIVAN 
Notary Public 
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Opinion 

Filed February 19 193S 


The City of Chicago, Illinois, seeks a preliminary injunc¬ 
tion to restrain the National Bituminous Coal Commission 
from enforcing its orders establishing minimum prices to 
be charged for bituminous coal produced and sold within 
District No. 10. 

The bill alleges “that the orders so issued by said Com¬ 
mission do not purport to show that the Commission ‘has 
given reasonable public notice of a hearing’, and ‘afforded 
to interested parties an opportunity to be heard,' and ‘made 
findings of fact,’ as required by Section 2 (a) of the said 
Bituminous Coal Act of 1937, under which Act said Com¬ 
mission was created and was authorized to function.” It 
is alleged that the Commission has not at anv time given 
any public notice of a hearing, and has not at any time 
made any findings of fact or published any such findings 
of fact upon which said order establishing minimum prices 
are based. 


It is also alleged that the minimum prices so established 
represent material increases in the prices theretofore 
charged by the producers of bituminous coal in District Xo. 
10 f.o.b. mines and paid by the plaintiff, and, when applied 
to the coal normally purchased by the plaintiff within said 
district, represent an amount of approximately $150,000 per 
year, divided into monthly increases averaging approxi¬ 
mately $12,500, and that such increased price can 
17 never be recovered by the plaintiff. 

It is alleged that, but for said order, the producers 
of coal within that district would be willing to sell coal to 
the plaintiff at prices substantially lower than those pre¬ 
scribed in the order, and that the plaintiff, because of the 
order, has suffered daily and irreparable injury in a sub¬ 
stantial sum of money and will continue to suffer unless 
the relief prayed for is granted. 

In Paragraph 14 of the bill it is alleged: 

“That this plaintiff has reason to believe, does believe 
and therefore alleges and states that the co-ordinated mini¬ 
mum prices promulgated by the orders herein complained 


of and directly affecting its interests 


are excessive, unfair 
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and inequitable and were fixed without actual or legal war¬ 
rant. ’ * 

It is conceded that hearings were not had by the Com¬ 
mission prior to the promulgation of the orders here chal¬ 
lenged. 

Section 4 (d) of Part II of the Act, in so far as applica¬ 
ble here, is as follows: 

“If any * * * political subdivision of a State * * * , 
shall be dissatisfied with such coordination of prices or 
rules and regulations * * * or by any minimum or maxi¬ 
mum prices established pursuant to subsections (b) or (c) 
of Part II of this section * * * it shall have the right, by 
petition, to make complaint to the Commission, and the 
Commission shall, under rules and regulations established 
by it, and after notice and hearing, make such order as may 
be required to effectuate the purpose of subsections (b) and 
(c) of Part II of this section. Pending final disposition of 
such petition, and upon reasonable showing of necessity 
therefor, the Commission may make such preliminary or 
temporary order as in its judgment may be appropriate, 
and not inconsistent with the provisions of this Act.’’ 

Under this section, the plaintiff may obtain the relief it 
seeks here. If, as alleged in the bill, the minimum prices 
fixed by the orders are “excessive, unfair, inequitable and 
were fixed without actual or legal warrant,” the Commis¬ 
sion may modify such orders so as “to effectuate the pur¬ 
pose of subsections (b) and (c) of Part II” of section 4. 

Section 6 (b) of the Act makes provision for the 
18 review of any order issued by the Commission under 
the section just quoted in the Circuit Court of Ap¬ 
peals of the United States within any circuit wherein the 
“person aggrieved” resides or has his principal place of 
business, or in the United States Court of Appeals for the 
District of Columbia. The Circuit Court of Appeals and 
the United States Court of Appeals for the District of Co¬ 
lumbia are given exclusive jurisdiction to affirm, modify, 
and enforce or set aside such order, in whole or in part. 
These courts are given authority to require the Commission 
to hear additional evidence upon a showing that such addi¬ 
tional evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence at the hear- 


NATIONAL BITUMINOUS COAL COMMISSION 


15 


ing before the Commission. And such courts may order a 

stav of the Commission’s order. 

The exclusive jurisdiction of the Appellate Courts is 

emphasized by Section G (d) of the Act. 

This Court does not have jurisdiction. The plaintiff must 

seek its remedv before the Commission. There it mav ob- 
» * 

tain a modification of the order establishing minimum 


prices, and failing, it may seek relief in the Circuit Court 
of Appeals of the Seventh Circuit, or in the United States 
Court of Appeals for the District of Columbia. 

The motion for preliminary injunction is denied, and the 
bill dismissed. 


0. K. LURKING 


February 19th, 1938. 


Justice. 
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Order 


Filed February 21 1938 

###>*##### 

This cause, coming on for a hearing upon plaintiff’s 
“Motion for Preliminary Injunction*’, and the plaintiffs 
having filed affidavits in support of said “Motion for Pre¬ 
liminary Injunction** and the same having been orally 
argued to this Court; this Court, upon consideration of 
said “Motion for Preliminary Injunction’* and the affi¬ 
davits in support thereof and the duly verified “Bill of 
Complaint for Injunction’’, being of the opinion that it is 
without jurisdiction to grant the relief prayed, it is this 
21st dav of Februarv, 1938: 

ORDERED, ADJUDGED, and DECREED that the 
“Motion for Preliminary Injunction” is denied and the 
“Bill of Complaint for Injunction” be and the same is 
lierebv dismissed. 

0. R. LUHRING 

Justice 


20 Notice of Appeal 

Filed February 21 1938 

tt#!*#**#** 

Comes now the plaintiff in the above entitled cause and 
notes an appeal to the United States Court of Appeals for 
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the District of Columbia from that certain order made and 

entered bv the District Court of the United States for the 
* 

District of Columbia on February 21, 1938, denying plain¬ 
tiff's “Motion for Preliminary Injunction” and dismissing 
plaintiff's “Dill of Complaint for Injunction" tiled herein. 

BARNET HODES 

Bv C. S. R. 

C o rpo ra 1 / o u Conus cl 

JOHN A. McIXTIRE 
By C. S. R. 

CHARLES S. RHYNE 

2/21/38—appeal allowed and bond filed at $100 or $50 
cash in lieu thereof. 

O R LUIIR1NG, 

Justice 


21 Memorandum 

FEBRUARY 21-1938. 

$50 deposit in lieu of bond on appeal. 


22 Assignment of Errors 

Filed Februarv 21 1938 

***####*# 

The plaintiff in the above-entitled cause assigns errors as 
follows: 

1. The Court erred in holding that it had no jurisdiction 
to entertain plaintiff’s “Bill of Complaint” or to grant the 
relief prayed for therein. 

2. The Court erred in entering its order to the effect that 
it had no jurisdiction to entertain plaintiff’s “Bill of Com¬ 
plaint” or to grant the relief prayed for therein. 

3. The Court erred by its failure to hold the defendants 
acts, complained of in the “Bill of Complaint” herein, were 
void, illegal, and of no effect. 

4. The Court erred by its failure to hold that it was un¬ 
necessary for the plaintiff to petition the defendants to set 
aside their void orders complained of in plaintiff’s “Bill 
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of Complaint” before applying to a court of equity for 
relief. 

5. The Court erred in holding that plaintiff had a remedy 
under the “Bituminous Coal Act of 1937” and that such 
remedy was adequate. 

G. The Court erred by its failure to grant plain- 
23 tiff’s “Motion for Preliminary Injunction”, and in 
entering its order denying said Motion. 

7. The Court erred in other respects apparent on the 
record. 

BARNET HODES 
Corpo rat io n Co unsel 

JOHN A. McINTIRE 

CHARLES S. RHYNE 
Attorneys for Plaintiff. 

Service of the foregoing Assignment of Errors acknowl¬ 
edged this th day of February, 1938. 


ROBERT W KNOX 
per II. Demo 
Attorney for Defendant. 

24 Designation of Record 

Filed February 21 1938 

#**#**##* 

The Clerk will please prepare the Transcript of Record 
on Appeal in the above-entitled cause, including therein the 
following: 

1. The Bill of Complaint for Injunction. 

2. The Motion for a Preliminary Injunction. 

3. The Affidavits of F. Carl Martini and Robert B. 
Upham. 

4. The Opinion of Mr. Justice Luhring filed herein Feb¬ 
ruary 19, 1938. 

5. The Order denying the Motion for Preliminary Injunc¬ 
tion and dismissing the Bill of Complaint. 

G. The Notice of Appeal and the Memorandum thereon 
fixing a cost bond or cash deposit signed by Mr. Justice 
O. R. Luhring, and memorandum showing deposit made for 
said costs. 
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7. The Assignment of Errors filed herein. 

8. This Designation of Record. 

BARNET HODES 

per J A Mel. 
Corporation Counsel 

JOHN A. MclXTIRE 
CHARLES S. RHYNE 


25 Service of a copy of the above Designation of Rec¬ 
ord acknowledged this dav of Februarv, 1938. 

ROBERT AY KNOX 
per H Demo 
Attorney for Defendant 

26 District Court of the United States 

for the District of Columbia. 


United States of America, 

District of Columbia, ss: 

T. Charles E. Stewart, Clerk of the District Court of the 

United States for the District of Columbia, herein* certifv 

• • 

the foregoing pages numbered from 1 to 2"), both inclusive, 
to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 6647)0 in Equity, 
wherein City of Chicago, a Municipal Corporation, &c., is 
Plaintiff, and National Bituminous Coal Commission et al., 
are Defendants, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY 'WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 23rd day of February, 1938. 

CHARLES E. STEWART, 
(Seal) Clerk . 

By HARRY M. HULL 

Asst. Clerk 


Endorsed on Cover: No. 7119. City of Chicago, a Munic¬ 
ipal Corporation &c., appellant, vs. National Bituminous 
Coal Commission et al. United States Court of Appeals 
for the District of Columbia Filed Feb 23 1938 Joseph 
W. Stewart, Clerk 
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United States Court of Appeals for the 
District of Columbia 


January Term, 1938 
Special Calendar 

No. 7119 

City of Chicago, a Municipal Corporation of 
the County of Cook and State of Ulnois, 
Appellant 

v. 

National Bituminous Coal Commission and 
Charles F. Hosford, Jr., et al., Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT, CITY OF CHICAGO 


I. STATEMENT OF THE CASE. 

This is an appeal from an order of the District 
Court of the United States for the District of 
Columbia dismissing appellant's “Bill of Com¬ 
plaint for Injunction”. (R. 15.) The material 
facts shown by the Record are the following: 

On February 3,1938, the appellant, City of Chi¬ 
cago, filed its “Bill of Complaint for Injunction” 
in the District Court of the United States for the 

District of Columbia. On February 4, 1938, ap- 

(i) 
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pellant filed a “Motion for Preliminary Injunc¬ 
tion” based upon the prayer for such relief con¬ 
tained in said Bill of Complaint. (R. 9.) 

On February 4, 1938, at a hearing* on the “Mo¬ 
tion for Preliminary Injunction” the appellant 
introduced the duly verified affidavits of F. Carl 
Martini (R. 10) and Robert B. Upham (R. 11) in 
support of said Motion. 

The appellees are the National Bituminous Coal 
Commission created under the terms of the “Bi¬ 
tuminous Coal Act of 1937” and said Commis¬ 
sion’s members as individuals. The appellant is 
a municipal corporation created and existing* un¬ 
der the laws of the State of Illinois. Appellant 
has a population of approximately 4,040,000. The 
appellant uses approximately 250,000 tons of coal 
per year in the maintenance of its Water Depart¬ 
ment alone, all of which coal it purchases from 
district No. 10 of the districts fixed under the 
terms of the “Bituminous Coal Act of 1937”. 

The appellees, by certain orders numbered 80, 
88. 98, 133, 153, 167, 181, 197 and 208, fixed the 
prices of, and classified, bituminous coal sold by 
producers in said District No. 10 to the appellant. 
Said orders increased the price of bituminous coal 
purchased by appellant approximately 50tf per ton 
over and above the prices appellant would have to 
pay but for said orders. (R. 10.) 

Said increases in the price of bituminous coal 
result in an increased cost to the appellant in its 
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purchase of bituminous coal for said Water De¬ 
partment of approximately $150,000 per year or 
$12,500 per month (R. 3-4). These increases, if 
paid, can never be recovered back by appellant 
(R. 4). The appellant will be forced to borrow the 
moneys with which to pay the aforesaid increases 
in price of bituminous coal caused by the appel¬ 
lees ’ aforesaid orders. (R. 12.) Bituminous coal 
is a necessary item of expense of the appellant and 
said increases in price caused by the orders and 
schedules of the appellees will make it necessary 
to cut down other expenditures in themselves im¬ 
portant governmental functions of the City of Chi¬ 
cago (R. 12). 

Coal contractors selling coal to the appellant 
have been and are coerced and compelled to de¬ 
mand the higher prices fixed by appellees’ said 
orders, resulting in an unanticipated stoppage of 
existing coal contracts, together with cessation of 
the normal supply of coal to the appellant (R. 7, 
11). The price schedules of said Commission have 
created uncertainties in the plans of all coal con¬ 
tractors selling coal to the appellant to the extent 
that they are not in a position to bid under long 
term contracts. A series of short term contracts 
under public competition interferes materially 
with the uniformity of the grade of coal supplied 
and said lack of uniformity interferes materially 
with the efficient and reliable operations of the 
appellant’s power plants, thus producing an im- 
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mediate pecuniary injury and damage to appel¬ 
lant (R. 11). 

The appellant was not and is not a party to any 
proceedings before appellees resulting in the said 
orders complained of herein (R. 4). Said orders 
were issued without notice, hearing, or finding of 
fact, and for that reason, the appellant contends 
they were issued by acts of appellees in excess of 
their statutory powers. 

' The District Court of the United States for the 
District of Columbia, on February 19, 1938, 
handed down an opinion holding that it was with¬ 
out jurisdiction to grant the relief prayed for by 
appellant in its “Bill of Complaint for In junc¬ 
tion^ (R. 13). On February 21, 1938, said Dis¬ 
trict Court of the United States for the District 
of Columbia signed an order dismissing said “Bill 
i of Complaint for Injunction” and allowing an ap¬ 
peal to this Honorable Court (R. 15). On Febru¬ 
ary 23, 1938, said appeal was perfected by appel¬ 
lant (R. 18). 

f On February 23, 1938, the appellees, by their 
Order No. 230 revoked orders Nos. 88, 98, 133, 
153, 167, 181, 197 and 208, said Order No. 230 to 
\ be effective as of 11:59 P. M., February 25, 1938. 

! On March 25, 1938, Robert W. Knox, General 
Counsel of the National Bituminous Coal Com¬ 
mission, issued his opinion to the effect that dur¬ 
ing said period between December 16, 1937, and 
February 25, 1938, said orders complained of 
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herein were valid and the minimum prices so 
established unaffected by the order of revocation. 
(Said opinion is attached hereto as Exhibit B.) 

On March 30, 1938, the appellees issued their 
“General Outline of Procedure to be Followed in 
the Re-establishment of Minimum Prices and 
Marketing Rules and Regulations”, which said 
Outline of Procedure provides for three notices 
of three public hearings and two findings of fact 
before minimum prices are re-established by ap¬ 
pellees. (See Exhibit A attached hereto.) 

The above enumerated facts showing irrepar¬ 
able injury to the appellant City of Chicago are 
undisputed and, for the purposes of this appeal, 
are in law admitted. (Maiatico v. Mortgage Sec. 
Corp., 59 App. D. C. 21 (1937); National Remedy 
Co. v. Hyde, 60 App. D. C. 252; Spruill v. Ballard, 
61 App. D. C. 112; Horton v. Horton, 63 App. D. 
C. 375.) 

The irreparable injuries to the appe llant, there¬ 
fore , b eifig~conceded, we believe that argument 
upon the facts is unnecessary. 

u. ASSIGNMENTS OF ERRORS. 

The following errors are assigned and relied 
upon by appellant: 

1. The Court erred in holding that it had no 
jurisdiction to entertain plaintiff’s “Bill of Com¬ 
plaint” or to grant the relief prayed for therein. 
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2. The Court erred in entering its order to the 
effect that it had no jurisdiction to entertain 
plaintiff's “Bill of Complaint” or to grant the re¬ 
lief prayed for therein. 

3. The Court erred by its failure to hold the 
defendants' acts, complained of in the “Bill of 
Complaint” herein, were void, illegal, and of no 
effect. 

4. The Court erred by its failure to hold that it 
was umiecessary for the plaintiff to petition the 
defendants to set aside their void orders com¬ 
plained of in plaintiff's “Bill of Complaint” be¬ 
fore applying to a court of equity for relief. 

5. The Court erred in holding that plaintiff had 
a remedy under the “Bituminous Coal Act of 
1937” and that such remedy was adequate. 

6. The Court erred by its failure to grant 
plaintiff’s “Motion for Preliminary Injunction”, 
and in entering its order denying said Motion. 

7. The Court erred in other respects apparent 
on the record. 
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III. ARGUMENT. 

THE COURT ERRED IN HOLDING THAT IT HAD NO JURISDIC¬ 
TION TO ENTERTAIN PLAINTIFF’S BILL OF COMPLAINT FOR 
INJUNCTION. 

Under this section will be discussed assignments 
of error 1, 2, 4 and 5. 

A. Preliminary Resort to Administrative Remedies was Un¬ 
necessary Before Application to a Court of Equity for 
Relief. 

This case falls within the line of decisions which 
clearly establish the proposition that a plaintiff 
need not resort to an administrative board for re¬ 
lief from action of that body outside its statutory 
powers, regardless of the rule that administrative 
remedies where adequate and appropriate must be 
exhausted before resort can be had to the courts. 

That the Commission in the instant case acted 
outside of its statutory powers is now admitted by 
the Commission itself as is shown by its new rules 
of procedure attached hereto as Exhibit A. 

No necessity of exhausting administrative reme¬ 
dies is required where an administrative board or 
commission is acting outside the scope of its statu¬ 
tory powers and, therefore, doing acts which are 
absolutely void, and where the plaintiff is suffer¬ 
ing daily irreparable injuries therefrom and relief 
by application to the administrative board or com¬ 
mission is not certain. 

In Skinner <£• Eddy Corp. v. United States, 249 
U. S. 557 (1919), the corporation sought to enjoin 
the enforcement of an order of the Interstate Com- 
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merce Commission, basing its contention upon the 
ground that the order exceeded the statutory pow¬ 
ers of the Commission and was, therefore, utterly 
void. 

Mr. Justice Brandeis, giving the opinion for the 
Court, stated at page 562: 

“The defendants contend that the District 
Court did not have jurisdiction of the sub¬ 
ject-matter of this suit; because orders en¬ 
tered in a fourth section proceeding cannot 
be assailed in the courts; at least, not until 
after a remedy has been sought under §§ 13 
and 15 of the Act to Regulate Commerce. 
This contention proceeds apparently upon a 
misapprehension of plaintiff's position. If 
plaintiff had sought relief against a rate or 
practice alleged to he unjust because unrea¬ 
sonably high or discriminatory, the remedy 
must have been sought primarily by pro¬ 
ceedings before the Commission * * * 
and the finding thereon would have been 
conclusive, unless there was lack of sub¬ 
stantial evidence, some irregularity in the 
proceedings, or some error in the applica¬ 
tion of rides of law. * * * But plaintiff 
does not contend, that 75 cents is an unrear 
sonably high rate or that it is discrimina¬ 
tory or that there teas mere error in the ac¬ 
tion of the Commission. The contention is 
that the Commission ha# exceeded its statu¬ 
tory powers; and that, hence, the order is 
void. In such a case the courts have juris¬ 
diction of suits to enjoin the enforcement 
of an order, even if the plaintiff has not at¬ 
tempted to secure redress in a proceeding 
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before the Commission. * * * The District 
Court properly assumed jurisdiction of this 
suit.” (Italics supplied and citations 
omitted.) 

The instant case falls squarely within the rule 
laid down by Mr. Justice Brandeis in the Skinner 
& Eddy case because the appellant does not con¬ 
tend that the defendants’ orders are unreasonable 
or that the Commission acted in a discriminatory 
or arbitrary manner—it is contended that the 
Commission acted outside of the scope of its statu¬ 
tory powers and the Commission’s orders issued 
in that manner are, therefore, void. 

We might, at this point, indicate that on Janu¬ 
ary 31, 1938, in handing down the decision in the 
case of Myers, et al. v. Bethlehem Shipbuilding 
Corporation, 82 L. Ed. 399, Mr. Justice Brandeis 
carefully avoided infringement upon the rule of 
the Skinner <fc Eddy case by stating, 

“First, there* is no claim by the Corpora¬ 
tion that the statutory provisions and rules 
of procedure for such hearing are illegal” 
(Italics supplied.) 

These additional distinctions may be noted be¬ 
tween the Myers and Skinner & Eddy cases, 
clearly distinguishing them: 

(a) In the Myers case no action of the adminis¬ 
trative body had been completed actually affecting 
the plaintiff. In the Skinner <£• Eddy case and 
the instant case there was completed administra¬ 
tive action directly affecting the parties plaintiff. 
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(b) In the Myers case the injunction sought to 
restrain the quasi-legislative or quasi-judicial 
process prospectively (you can never enjoin the 
policy making, i. e., legislative process). In the 
Skinner c£* Eddy case and the instant case, the in¬ 
junction sought to restrain enforcement by gov¬ 
ernmental officers of a completed legislative act 
because of its invalidity (a very different proposi¬ 
tion). 

The Supreme Court of the United States in 
P rendergast v. New York Tel. Co., 262 U. S. 43 
(1923), which case involved an order of the Dis¬ 
trict Court temporarily restraining enforcement 
of orders of the New York Public Service Com¬ 
mission prescribing minimum telephone rates, 
said in part, at p. 48: 

“Upon the making by the Commission of 
the orders in question the proceedings had 
reached the judicial stage entitling the Com¬ 
pany to resort to the court for relief. * * * 
“It was not necessary that the Company 
should apply to the Commission for a re¬ 
hearing before resorting to the court. 
While under the Public Service Commis¬ 
sion Law any person interested in an order 
of the Commission has the right to apply 
for a rehearing, the Commission is not re¬ 
quired to grant such rehearing unless in its 
judgment sufficient reason therefor appear; 
the application for the rehearing does not 
excuse compliance with the order or its 
enforcement except as the Commission may 
direct; and any change made in the original 
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order upon the rehearing does not affect 
the enforcement of any right arising from 
the original order (Sec. 22). As the law 
does not require an application for a re¬ 
hearing to be made and its granting is en¬ 
tirely within the discretion of the Commis¬ 
sion, we see no reason for requiring it to be 
made as a condition precedent to the bring¬ 
ing of a suit to enjoin the enforcement of 
the order. See by analogy, Hollis v. Katz, 
255 U. S. 452, 454 * * *; In re Arkansas 
Rate Cases (C. C.), 187 Fed. 290, 306; 
Atlantic Coast Line v. Interstate Commerce 
Commission (Com. Ct.), 194 Fed. 449, 452; 
Baltimore Railroad v. Railroad Commis¬ 
sion (C. C.), 196 Fed. 690, 693, 699; and 
Chicago Railways v. Illinois Commission 
(D. C.), 277 Fed. 970, 974. In Palermo 
Water Co. v. Railroad Commission (D. C.), 
227 Fed. 708, the statute specifically pro¬ 
vided that no cause of action shall accrue in 
anv court out of any order of the Commis- 
sion unless an application for a rehearing 
had been made. Here the Commission did 
not suggest in its answer that it perceived 
any ground upon which it would have 
granted a rehearing, if an application had 
been made, but, on the contrary, maintained 
the correctness of its orders in all respects. 
Manifestly under such circumstances the in¬ 
junction should not have been denied merely 
because application had not been made to 
the Commission for a rehearing. 

“And for like reasons, it was not neces¬ 
sary that the Company should have exer¬ 
cised the privilege granted by one of the or- 
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ders of applying to the Commission for 
modification of the classification. 

“Nor did the fact that the orders of the 
Commission merely prescribed temporary 
rates to be effective until its final determina¬ 
tion, deprive the Company of its right to 
relief at the hands of the Court. The or¬ 
ders required the new reduced rates to be 
put into effect on a given date. They were 
final legislative acts as to the period during 
which they should remain in effect pending 
final determination, and if the rates pre¬ 
scribed xcere confiscatory, the Company 
would be deprived of a reasonable return 
upon its property during such period, with¬ 
out remedy unless their enforcement should 
be enjoined. Upon a showing that such re¬ 
duced rates were confiscatory the Company 
was entitled to have their enforcement en¬ 
joined pending the continuance and comple¬ 
tion of the rate-making process.” 

In the case of Hollis v. Kutz, 255 U. S. 452, the 
Supreme Court of the United States declared that 
resort to a Commission which had entered an or¬ 
der claimed by the appellant to be void was un¬ 
necessary, saying in part, at page 454: 

“* * * We do not perceive any advantage 
in requiring a party to file a complaint ask¬ 
ing the Commission to review a decision just 
reached by it after a public hearing, nor do 
we see such a requirement in the statute. On 
the other hand xve see no requirement that 
the plaintiffs in equity should have ap¬ 
peared in the original hearing upon the rate. 
They are parties to the order equally 
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whether they saw fit to argue the case to 
the Commission or not, and when they stand 
upon supposed constitutional rights there 
seems to be no necessity of raising the point 
until they get into Court. This suit is not 
for a revision of details hut for a decree 
that the orders are void as matter of law. 
* * *” (Italics supplied.) 

In the case of Chicago Railways Co. v. Illinois 
Commerce Commission, 277 Fed. 970, the Court 
held that where the commission’s act is a complete 
legislative act, the railway company could sue to 
enjoin it without applying for a rehearing, as en¬ 
forcement of the order of the commission “would 
not be suspended by the application for a rehear- 
mg.” 

So, in the instant case, under Section 4-II (d), 
if the appellant files a petition of protest with the 
Commission, there is no provision which requires 
the Commission to grant a temporary suspension 
as a matter of right. 

In the case of Baltimore <£• Ohio Railroad Co. v. 
Railroad Commission, 196 Fed. 690 (C. C., 1912), 
the defendant commission objected that the plain¬ 
tiff could not maintain his Bill of Complaint for 
Injunction without exhausting administrative 
remedies, and the court, at page 693, in speaking 
of the provision, “The Commission shall have au¬ 
thority to grant rehearing in any case in which it 
has made a final order,” said: 

“It confers an authority, instead of a 
remedy.” (Italics supplied.) 
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We earnestly contend that, when Section 

4-II (d) of the “Bituminous Coal Act of 1937” 

savs that the National Bituminous Coal Commis- 
*> 

si on “may” grant temporary relief pending dis¬ 
position of a petition of protest, the word “may” 
is not construed as “shall” by the Commission, 
and application to the Commission for relief from 
the now-revoked price-fixing orders was a useless 
gesture. How utterly useless this gesture was is 
amply demonstrated bv the cases of Aberdeen <£ 
Rockfish By. Co., et al. v. National Bituminous 
Coal Commission; City of Cleveland v. National 
Bituminous Coal Commission; and Associated In¬ 
dustries of New York State v. National Bitumi¬ 
nous Coal Commission, now pending in this Hon¬ 
orable Court, in all of which petitions for a stay 
of prices by consumers under similar situations 
as the appellant herein were ignored by the Com¬ 
mission. 

In passing upon the necessity for administra¬ 
tive relief, the courts have taken a distinction be¬ 
tween enjoining orders in which the legislative 
process has ended and orders concerning which the 
judicial stage has been reached. 

See note, Administrative Action as a Pre¬ 
requisite of Judicial Relief, 35 Colum. 
L. Rev. 230 (1935); 

Stason, Judicial Review of Tax Errors — 
Effect of Failure to Resort to Adminis¬ 
trative Remedies, 28 Mich. L. Rev. 637 
(1930), at page 640, where the author, 
takes up the subheading, “Erroneous 


15 


Taxes Classed as ‘Void* and Subject to 
Both Direct and Collateral Attack, the 
Latter Being Available Whether or 
Not Administrative Appeals Have 
Been Pursued*'; 

Simpson, Fifty Years of American 
Equity, 50 Harv. L. Rev. 171, 224 et 
seq. 

Compare suits to enjoin collection of taxes in spite 
of express statutory prohibition against such 
suits: 

Hill v. Wallace, 250 U. S. 44, 42 Sup. Ct. 

453, 66 L. Ed. 822 (1921) ; 

Miller v. Standard Nut Margarine Co., 
284 U. S. 498, 52 Sup. Ct. 260, 76 L. Ed. 
422 (1922) ; 

Rickert Itice Mills, Inc. v. Fontenot, 297 
U. S. 110, 56 Sup. Ct. 374, 80 L. Ed. 
1160 (1936); 

Tway Coal Co. v. Glenn , 298 IT. S. 238, 56 
Sup. Ct. 855, 80 L. Ed. 1160 (1936) 
(enjoining tax on bituminous coal 
without mentioning R. S. 3224, 26 U. S. 
C. A. § 1543 (1936). 

See, Miller, Restraining the Collection of 
Federal Taxes and Penalties by In¬ 
junction (1923), 71 Univ. Pa. L. Rev. 
318; 

Note, Injunctions Against Federal Taxes 
— Collection of Federal Admission 
Taxes f rom State Universities, 16 N. C. 
L. Rev. 292 (April, 1938) ; 

Note, A. A. A. Processing Tax Litigation: 
Equity Suits and Declaratory Judg¬ 
ments; the Amendments of August, 
1935, 4 Geo. Wash. L. Rev. 86 et seq. 
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The Supreme Court of the United States has 
very carefully laid down this distinction between 
injunctions against completed legislative acts and 
acts in which the legislative process has not yet 
ended. Mr. Justice Holmes in the case of Okla¬ 
homa Gas Co. v. Russell, 261 U. S. 290 (1922), in¬ 
volving a gas rate controversy in which a three- 
judge court had dismissed the Gas Company’s 
Bill of Complaint for Injunction under the au¬ 
thority of the case of Prentis v. Atlantic Coast 
Line Rjj. Co., 211 U. S. 210, in reversing the action 
of the lower court, said: 

“Coming to the principal question, if the 
plaintiffs respectively can make out their 
case, as must be assumed for present pur¬ 
poses, they are suffering daily from confis¬ 
cation under the rate to which they are now 
limited. Thev have done all they can un- 
der the state law to get relief and cannot 
get it. If the Supreme Court of the State 
hereafter shall change the rate, even nunc 
pro tunc, the plaintiffs will have no ade¬ 
quate remedy for what they may have lost 
before the Court shall have acted. * * * In 
such a state of facts Prentis v. Atlantic 
Coast Line Co. has no application. See Love 
v. Atchison, Topeka <£ Santa Fe Ry. Co., 
185 Fed. 321, 324, 325. Rules of comity or 
convenience must give way to constitutional 
rights. In the case cited there was no doubt 
as to the jurisdiction of the Circuit Court 
but simply a decision that the bills should 
be retained to await the result of appeals if 
the companies saw fit to take them. 211 U. 
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S. 232. The companies had made no effort 
to secure a revision and there had been no 
present invasion upon their rights, but only 
the taking of preliminary steps toward cut- 
ing them down. In such circumstances it 
was thought to be more reasonable and 
proper to await further action on the part 
of the State.” 

Mr. Justice Holmes had also rendered the opin¬ 
ion in the P rent is case. 

In the case of Pacific TcL Co. v. Kuykendall, 265 
U. S. 196 (1923), the District Court dismissed 
plaintiffs Bill to enjoin enforcement of telephone 
rates fixed by the Department of Public Works 
of the State of Washington on authority of the 
case of Prentis v. Atlantic Coast Line By. Co., 211 
U. S. 210. Plaintiffs there had not applied to the 
Superior Court to have reviewed the reasonable¬ 
ness of the rate orders nor appealed to the Wash¬ 
ington State Supreme Court as provided by state 
statute. The Supreme Court of the United States, 
in reversing the decision of the lower court, held 
that the Prentis case does not apply in this case, 
as the Superior and Supreme Courts of the State 
of Washington act judicially, not legislatively as 
in Virginia, where the Prentis case arose. 

The case of Railroad Commission v. Duluth 
Street By., 273 U. S. 625 (1927), also follows the 
rule stated above. See also: Young stolen v. 
United States, 295 U. S. 476 (1935), which follows 
and relies upon the Skinner cf Eddy Corporation 
case, supra. 
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The Oklahoma Gas Company and Pacific Tele¬ 
phone Company eases, supra, also laid down the 
rule that an appeal is not necessary even to the 
Court with “legislative powers" if the company 
can show daily confiscation or a present invasion 
of its rights by the order complained of, and an 
application to the administrative board will not of 
itself stav this effect of the orders. 

m/ 

In addition to the rules laid down bv all the 

* 

! cases cited so far rendering it unnecessary to ap¬ 
ply to an administrative board or commission for 
relief where it is acting outside of the scope of its 
statutory powers or where the legislative process 
is complete and the case is “ripe" for judicial in¬ 
tervention, the cases also lav down a verv whole- 
some rule that, where there are no questions of 
policy, fact, or laic peculiarly susceptible of ad¬ 
ministrative treatment, a Bill of Complaint for 
Injunction will not be dismissed for lack of the 
: prior application to the board or commission in 
an attempt to exhaust administrative remedies. 

Carpenter Steel Co. v. Metropolitan- 
Edison Co., 268 Fed. 980 (E. D. Pa. 
1920); 

Duncan v. People, ex rel. Moser, 89 Colo. 
149, 299 Pac. 1060; 

Barone v. Aetna Life Ins. Co., 260 N. Y. 
410, 183 N. E. 900; 

Nacogdoches Independent School Dis¬ 
trict v. Adams, 36 S. W. (2d) 567 (Tex. 
Civ. App. 1931). 



19 


An attack on a board’s legality or on the stat¬ 
ute to be enforced by it presents such a situation, 
for the critical question is purely one of statutory 
interpretation with no questions of policy requir¬ 
ing administrative expertness. 

Hirsch v. Bloch', 267 Fed. 614 (App. D. 

C. 1920); 

Hill v. Wallace, 259 U. S. 44; 

Ramsey v. Shelton, 329 Ill. 437, 160 N. E. 

769 (1928) ; 

American Coal Co. v. Special Coal <£• 

Food Commission of Indiana, 268 Fed. 

563, at p. 571 (D. C. Ind. 1920) ; 

Brotherhood Cooperative Nat. Bank v. 

Herlburt, 21 Fed. (2d) 85 (D. C. Ore. 

1927). 

It is conclusively settled by the Supreme Court 
of the United States that, where a pure question 
of statutory power is involved, no preliminary re¬ 
sort to an administrative board or authority is re¬ 
quired. In the case of Gonzales v. Williams, 192 
U. S. 1 (1904), which involved the power of the 
Commissioner of Immigration at the Port of New 
York to detain a citizen of Porto Rico as an alien 
immigrant, the court, in disposing of the conten¬ 
tion that administrative remedies had not been 
exhausted by the appellant before resort to habeas 
corpus proceedings for relief stated in part, at 
page 15: 

“And in the present case, as Gonzales did 
not come within the Act of 1891, the Com¬ 
missioner had no jurisdiction to detain and 
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deport her by deciding the were question of 
law to the contrary and she was not obliged 
to resort to the Superintendent or the Sec¬ 
retary.” (Italics supplied.) 

The above cases conclusively establish the prop¬ 
osition that, in the instant case, involving as it 
does a pure question of statutory power of the 
Commission, no preliminary resort to the Com¬ 
mission was necessary before this action was be- 
gun, and where a board or commission acts wholly 
outside the scope of its statutory powers, any stat¬ 
utory remedy inadequate to prevent irreparable 
injury to a plaintiff will not oust equity of juris¬ 
diction. 

B. The District Court of Equity Has Jurisdiction Where the 
Acts of a Board or Commission Bender any Specified Stat¬ 
utory Appeal an Inadequate Remedy. 

In the instant case, it cannot be said that the 
legislative intent was for the National Bituminous 
Coal Commission to exercise the legislateve price¬ 
fixing powers delegated to it by the Congress with¬ 
out strictly complying with the rules of procedure 
laid down for the exercise of the power delegated. 

We most respectfully contend that the acts of 
the Commission itself deprived the plaintiff of any 
effective or adequate remedy by a statutory ap¬ 
peal such as was contemplated by the Congress of 
the United States when it enacted the “Bitumi¬ 
nous Coal Act of 1937. ” The truth of this thesis 
is clearly and convincingly borne out by a state¬ 
ment of the following Tacts here involved: 
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1. The orders herein complained of were issued 
on November 30, 1937, without notice, hearing, or 
finding of fact; all three of these requirements 
were laid down as mandatory by the Congress be¬ 
fore the Commission could enact valid orders fix¬ 
ing minimum prices for bituminous coal. 

2. The Commission's action and the fifteen-day 
period allowed before the orders went into effect 
did not give anyone sufficient time to analyze the 
effect of the orders upon him and take steps to 
protect his rights before his rights had been ir¬ 
reparably damaged. 

3. An immediate protest made by Consumers' 
Counsel and the railroads brought no relief. 

4. The cases already referred to show that the 
protest of the City of Cleveland and Associated 
Industries of New York brought no relief. 

5. Although the railroads used every possible 
means, the earliest relief obtained from the Com¬ 
mission’s orders came from this Honorable Court 
on February 11, 1938, after the Commission’s or¬ 
ders had been ostensibly in effect for 58 days. 

6. The Commission issued Order No. Ill, set 
forth in paragraph 10 of the “Bill of Complaint 
for Injunction” on page 6 of the Record, casting 
upon any protesting petitioner the burden of 
proof to estabish that its orders were invalid. 

7. It was physically, intellectually, legally, and 
absolutely impossible for the City of Chicago or 
any other petitioner to disprove evidence of which 
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it knew nothing. To this clav the Commission has 
never revealed one scintilla of evidence which it 
claims it used as a basis for the orders complained 
of herein. 

8. The Commission claimed that the basic in¬ 
formation it had used in arriving at the orders 
complained of herein was confidential and would 
not be introduced in evidence; so there was no 
way. by even the wildest stretch of imagination, 
that the Commission's prices could be upset. 

9. There were no parties to any proceeding re¬ 
sulting in the orders herein complained of. 

10. Under Section 6(b) of the “Bituminous 
Coal Act of 1937" only objections raised before 
the Commission in a proceeding to which a court 
petitioner was a party will be considered an ap¬ 
peal. 

When one reviews the above-enumerated fac¬ 
tors, how can it be stated that the City of Chicago 
could obtain any relief which was adequate from 
any other source than in a court of equity—we 
repeat, the actions of the Commission, itself, 
wholly outside of the scope of its statutory powers, 
made the statutory remedies incomplete, inade¬ 
quate, and wholly unable to give to the appellant 
the protection to its rights to which it is entitled 
under the Constitution of the United States of 
America in this particular case. 

In Section 4-II (d) of the Act under which Sec¬ 
tion the lower court in its opinion said the City of 
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Chicago could file a petition for relief, we concede 
that such a petition could be filed, but we respect¬ 
fully contend that, under the facts laid down 
above, the filing of such a petition would be a use¬ 
less act. It requires no citation of authority for 
the rule, universally conceded, that no court will 
require the doing of a useless act—much less a 
court of equity. 

We would again like to call attention to the fol¬ 
lowing language contained in Section 4-II (d) of 
the “Bituminous Coal Act of 1937”: 

“Pending final disposition of such peti¬ 
tion and upon reasonable showing of neces¬ 
sity therefor, the Commission may make 
such preliminary or temporary order as in 
its judgment may be appropriate/’ (Italics 
supplied.) 

The authorities hold that the word “may” when 
contained in a statute ordinarily imports permis¬ 
sion only, and only when the context or subject 
matter compels such construction will it be con¬ 
strued as shall. 

Farmers and Merchants' Bank v. Fed¬ 
eral Reserve Bank, 262 IT. S. 649, 43 
Sup. Ct. 651 (1923). 

The provision, “* * * upon reasonable showing 
of necessity the Commission may * * connotes 
that such a petition is entirely within the discre¬ 
tion of the National Bituminous Coal Commission. 
The cases filed by the railroads, the City of Cleve¬ 
land', and Associated Industries of New York 
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State in this Honorable Court establish that, in 
not one single case, did the Commission grant a 
stay pendente litc to a consumer of bituminous 
coal; so, therefore, the Commission's own inter¬ 
pretation of Section 4-II (d) is that the granting 
of relief pendente lite is entirely within its own 
discretion. To relegate anyone to the discretion 
of a Commission when that Commission is arbi¬ 
trarily acting outside of the scope of its statutory 
powers and refuses to correct its error impinges 
upon the ideals of justice laid down by the cases 
under the Constitution of the United States of 
America. 

It might be that in a proper case, where the 
Commission was acting within the scope of its 
statutory powers and made a mere error in judg¬ 
ment, the remedies of appeals given in Section 
6(b) of the act would be adequate and proper. The 
instant case, however, presents a far different 
problem because the appellant does not dispute 
any erroneous judgment or expert opinion which 
the Commission has made—the contention is that 
the Commission has, by acting outside the scope of 
its statutory powers, rendered inadequate any ap¬ 
peal provided for under the terms of the “Na¬ 
tional Bituminous Coal Act of 1937/ ’ and that a 
court of equity’s extraordinary relief is appel¬ 
lant’s only adequate remedy. When the Commis¬ 
sion does an act not contemplated by the Congress 
which enacted the act, Congress certainly did not 
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intend to deprive one injured by such an act of 
any remedy available to prevent irreparable in¬ 
jury. 

THE COURT ERRED BY ITS FAILURE TO HOLD THE DEFEND¬ 
ANTS’ ACTS COMPLAINED OF IN THE “BILL OF COMPLAINT 
FOR INJUNCTION” FILED HEREIN VOID, ILLEGAL, AND OF NO 
EFFECT. 

Under this heading is discussed Assignment of 
Error No. 3. 

It is the contention of the appellant that the 
National Bituminous Coal Commission acted en¬ 
tirely outside of the scope of its statutory powers 
and that the Commission has, by issuing its new 
Rules of Procedure rather than appealing from 
the Aberdeen <£• Rock fish Railroad decision, ad¬ 
mitted that this contention is true. 

In support of the decision of this Honorable 
Court in the Aberdeen A Rock fish Railroad case, 
as far as permanent relief is concerned, the fol¬ 
lowing points might be made: 

(1) The legislative history of Section 2(a) of 
the “Bituminous Coal Act of 1937” shows that 
the orders of the defendants complained of herein 
were made without statutory authority; (2) The 
original and present interpretation of the Act by 
the appellees (as distinguished from the distorted 
construction at the time of the acts complained of) 
is in accord with the understanding of the Con¬ 
gress set forth in the legislative history herein; 
(3) A notice and public hearing are mandatory 
requirements; (4) A finding of fact is essential to 
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the validity of the price-fixing- orders of the Com¬ 
mission. 

1. The legislative history of Section 2 (a) of the “Bitu¬ 
minous Coal Act of 1937” shows that the orders of the de¬ 
fendants complained of herein were made without statutory 
authority. 

Section 2(a) provides in part: 

“No order which is subject to judicial 
review under Section 6, and no rule or regu¬ 
lations which has the force and effect of 
law, shall be made or prescribed by the 
Commission, unless it has given reasonable 
public notice of a hearing, and unless it has 
afforded to interested parties an oppor¬ 
tunity to be heard, and unless it has made 
findings of fact.” 

This provision was contained in the Bill II. R. 
4985, introduced by Congressman Vinson of Ken- 
tuck v on Februarv 22, 1937. In the Bill intro- 
duced by Senator Guffey, S. 1, on January 6,1937, 
there was no such provision. 

As noted in the House Report No. 294, dated 
February 23, 1937, the Ways and Means Commit¬ 
tee did not deem it necessary to hold hearings on 
H. R. 4985, because of the extensive reports pre¬ 
viously made, particularly on H. R. 8479 in 1935 
(passed by the House, but filibustered in the 
Senate). The Bill (H. R. 4985) was considered 
by the Ways and Means Committee in executive 
session and no reports are made of the matters 
considered in such manner; accordingly, the 
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above-noted report is the only written pronounce¬ 
ment on H. R. 4985. 

In Senate Report No. 252, dated March 25, 
1937, it is noted that brief hearings were held by 
the Interstate Commerce Committee of the Sen¬ 
ate; these hearings were held by a Subcommittee 
composed of Senators Neely, Chairman Minton, 
Moore, Davis, and Austin. The proceedings of 
the Subcommittee are reported in two volumes, 
containing 110 pages. 

In no other Bill, except II. R. 4985, was the 
above-quoted provision contained; therefore, the 
only places where reference can possibly be found 
to said provision are (1) the House Report; (2) 
the Senate Report; (3) the hearings held by the 
Subcommittee of the Interstate Commerce Com¬ 
mittee of the Senate; and (4) the Congressional 
debates on the Bill as reported in the Congres¬ 
sional Record. 

(1) On page 3, of House Report No. 294, the 
following statement is made in connection with 
Section 2 of the Bill: 

“No order of the Commission which is 
subject to judicial review under the Bill, 
and no rule or regulation which has the 
force and effect of law shall be made or pre¬ 
scribed by the Commission until after no¬ 
tice and opportunity for hearing and unless 
it has made findings of fact, which findings 
if supported by substantial evidence are to 
be conclusive upon court review.” (Italics 
supplied.) 
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The word “after" was underscored bv us because 
it clearly indicates that the notice and hearing and 
findings of fact must precede the order or rule or 
regulation. No mention is made that the pro¬ 
vision is applicable to any particular section of the 
Bill, nor to any particular action of the Commis¬ 
sion. It being a general rule of conduct, and not 
being limited to any definite activity of the Com¬ 
mission, it must be considered as being applicable 
to every action of the Commission falling within 
the category of “an order subject to judicial re¬ 
view or a rule or regulation which has the force 
and effect of law." 

(2) There is no reference made in Senate Re¬ 
port No. 252 to the above-quoted provision. 

(3) The record of the hearings held by the Sub¬ 
committee of the Interstate Commerce Commis¬ 
sion disclose (page 15) that the Subcommittee had 
Mr. Hosford explain the modifications made by 
the House Ways and Means Committee. On page 
16 of the report of the hearings, Mr. Hosford made 
the following explanation of the provision in ques¬ 
tion: 

“Mr. Hosford: The language as changed 
means that wherever an order is to be en¬ 
tered, which is subject to judicial review, 
and wherever a rule or regulation is to be 
promulgated which is to have the force and 
effect of law, then the Commission must 
conduct public hearings after notice and af¬ 
ford all interested parties a full oppor- 
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tunity to be heard; but hearings will be un¬ 
necessary on minor matters.” (Italics sup¬ 
plied.) 

Mr. Hosford was Chairman of the National 
Bituminous Coal Commission, one of the appellees 
herein, and as the Congressional hearings and re¬ 
ports show, was the person who guided the “Bitu¬ 
minous Coal Act of 1937" through Congress. It 
is quite plain and obvious that Congress did not 
question Mr. Hosford further about the above- 
quoted excerpt from Section 2(a) because it re¬ 
lied upon his above-quoted interpretation thereof. 

We submit that this settles all question of 

doubt as to the construction of said Section 2(a) 

of the Act because the Commission alwavs has and 

* 

now does insist that the price-fixing provisions of 
the Act are its major objective. Not being a mere 
“minor” matter, it is clear that Mr. Hosford told 
the Congress that before price-fixing orders would 
be made “then the Commission must conduct pub¬ 
lic hearings after notice and afford all interested 
parties a full opportunity to be heard. 7 ’ 

Referring again to the word “after” from Mr. 
Hosford 7 s statement, does it not connote that all 
price-fixing, the major objective of the Act, must 
come “after notice 77 and “after all interested par¬ 
ties 77 have had “a full opportunity to be heard 77 
and “after” this Commission “has made findings 
of fact supported by substantial evidence 77 ? Must 
this Commission not keep faith with the Congress 
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and give to said provision of Section 2(a) of the 
Act the interpretation Mr. Hosford assured Con¬ 
gress would be given to it ? 

(4) Examination of the Congressional debates 
fail to disclose any instance wherein the provision 
in question was considered. 

Therefore, as regards the written portion of the 
legislative history, it is disclosed that the provi¬ 
sion in question was only considered on two oc¬ 
casions, and in neither was there anvthing to 
indicate that it was not to apply to all activities 
: of the Commission as contrasted to a particular 
circumstance or aetivitv. 

The provision under consideration is plain and 
unambiguous and conveys a clear and definite 
meaning, and resort cannot be had to rules of con¬ 
struction, but the provision must be given its plain 
and obvious meaning. 

United States v. Missouri Pac. R. R. Co 
278 IT. S. 269. 49 Sup. Ct. 133 (1929). 

Regardless of the possibility that Section 2(a) 
may not have been intended to apply to minor acts 
of the Commission, no exception has been ex¬ 
pressed to the applicability of Section 2(a) to all 
parts of the Act and where, as here, the act in 
question is clearly of a major character. 

We submit that the legislative history of the 
said provision of Section 2(a) plainly and unam¬ 
biguously shows that the orders herein complained 
of are void. 
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In construing an act of Congress where the 
Court has occasion to refer to the legislative in¬ 
tent, this Court has properly pointed out that it 
may consider the legislative history of the Bill 
including committee reports and hearings and 
statements of record of those persons in charge 
of the Bill. 

Binns v. United States, 194 U. S. 486, 42 
L. Ed. 1087, 24 Sup. Ct. 816 (1904)' 

Lapina v. Williams, 232 U. S. 78, 58 L. 
Ed. 515, 34 Sup. Ct. 196 (1914); 

Dunlap v. United States, 173 U. S. 65, 43 
L. Ed. 616, 19 Sup. Ct. 319 (1899) ; 

Federal Trade Commission v. Raladam 
Co., 283 U. S. 643, 75 L. Ed. 1324, 51 
Sup. Ct. 387 (1931). 

2 . The Original and Present Interpretation of this Act by 
the Defendants Themselves is in Accord with the Clear Mean¬ 
ing of the Act as Established by the Legislative History 
Showing that its Subsequent Action is Entirely Void as Not 
in Compliance Therewith. 

In compliance with the express mandate of the 
above part of Section 2(a) of the Act, the Com¬ 
mission, on August 17, 1937, issued ‘‘Order’ No. 
39 which, among other things, provided for a hear¬ 
ing to be held on September 27,1937. At this hear¬ 
ing it was announced that evidence would be re¬ 
ceived which would enable the Commission to 
establish and make effective minimum prices for 
districts within minimum price areas Nos. 1 and 2. 
No such hearing of this character was held on Sep¬ 
tember 27, but a hearing was commenced on that 
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date in connection with “Order” No. 38, as 

amended by “Order” No. 43, which relates to the 

classification of coal, and at a continuation of that 

hearing on September 28, 1937, an announcement 

was made by then-Chairman Hosford for the 
•/ 

Commission with respect to “orders” Nos. 39 and 
43, and the procedure to be followed in the estab¬ 
lishment of minimum prices. This announcement 
of September 28, 1937, among other things, said: 

“As soon as all District Boards have 
complied with these requirements, the Com¬ 
mission will then have before it complete 
schedules of minimum prices proposed and 
coordinated as required under the Act, and 
before the Commission proceeds to further 
hearings these schedules will be printed and 
made available for inspection by all inter¬ 
ested parties in the following manner: 

“1. Copies of all proposed minimum 
prices for every District within Minimum 
Price Areas No. 1 and No. 2 will be placed 
on file at the office of all District Boards 
and at all statistical offices of the Commis¬ 
sion, and will be available for inspection by 
any interested person at any time during 
business hours. 

“2. Copies of schedules of such proposed 
prices will also be available for inspection 
at the office of the Secretary of the Coal 
Commission. 

“3. A reasonable number of copies of 
such price schedule, to be determined by 
the Commission, will be printed and made 
available at the office of the Commission 
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for distribution to persons who prove a 
proper interest therein. 

“4. Notice of the fact that such proposed 
price schedules are on file and available for 
inspection and fixing a time for further 
hearing, will be given by publication in the 
Federal Register and in a newspaper of 
general circulation in each of the districts 
within Minimum Price Areas No. 1 and No. 
2, as well as by mailing a copy of such no¬ 
tice to all code members in the two Min¬ 
imum Price Areas. 

‘‘Before proceeding to the completion of 
the hearing on the matter of proposed co¬ 
ordinated minimum prices, the Commission 
will allow a period of five (5) days, or such 
further time as the Commission may de¬ 
termine, within which inspection of such 
prices may be made and protests or objec¬ 
tions filed with the Commission. 

“Each such protest must comply with the 
Rules of Practice and Procedure estab¬ 
lished by the Commission and must clearly 
show: 

(a) The interest of the protestant; 

(b) The precise prices or price relation¬ 
ships which are protested against; 

(c) The facts upon which such protest is 
based; 

(d) Any alternative proposal which the 
protestant desires to submit to the Commis¬ 
sion. 

“Immediately following the close of the 
period allowed for inspection and protest, 
the Commission, on the date prescribed in 
its notice, will proceed with its hearing on 
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the matter of such proposed minimum 
prices and in the course of such hearing 
reasonable opportunity will be afforded 
each District Board and each protestant to 
appear and make a proper presentation be¬ 
fore the Commission or an examiner 
thereof. 

“After opportunity has been afforded all 
interested parties to appear before the 
Commission, the hearing will be closed and 
the Commission will thereafter, as soon as 
practical, make its findings of fact and de¬ 
termine the minimum prices which it will 
establish. Proper findings and orders will 
be duly entered and a date will be pre¬ 
scribed upon which such minimum prices 
are to become effective. The Commission 
will thereupon publish proper price sched¬ 
ules for application in the several districts 
included in Minimum Price Areas Xo. 1 
and Xo. 2 and, in entering such order, the 
Commission will allow a reasonable time 
after publication of the price schedules be¬ 
fore they are to become effective in order 
that producers, distributors, and other in¬ 
terested persons may fully acquaint them¬ 
selves with the minimum prices established 
by the Commission before they actually go 
into effect.” 

In spite of the statements so issued and several 
other statements to the effect that hearings would 
be held for the purpose of receiving evidence as 
a basis for the establishment of minimum prices, 
the Commission never did act in accordance with 
such announcements. The Commission did, how- 
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ever, proceed to promulgate its price-fixing or¬ 
ders, setting the minimum prices for bituminous 
coal without reasonable public notice of a hear¬ 
ing, without a hearing, without affording inter¬ 
ested parties an opportunity to be heard, without 
findings of fact, without any record upon which 
findings of fact could be based, without a public 
record of any kind, and without substantial evi¬ 
dence or any evidence to support said orders. In 
this manner the Commission, in spite of its then- 
admitted construction of the Act, proceeded to 
act in this regard without complying with the pro¬ 
visions of said Act, with respect to hearings and 
findings of fact before the issuance and the effec¬ 
tive date of said orders. 

The above-quoted announcement by the Com¬ 
mission itself shows that this Commission did un¬ 
derstand the clear and unambiguous meaning of 
Section 2(a) of the Act as requiring notice, public 
hearing, and findings of fact based on evidence 
properly before that Commission, as conditions 
precedent to the establishment of effective min¬ 
imum prices by that body. As in the case of any 
administrative board or body exercising delegated 
authority, these conditions precedent prescribing 
the procedure which the board must follow in ex¬ 
ercising its statutory powers are effective limita¬ 
tions of those powers themselves. Failure to act 
in accordance with these limitations can only re¬ 
sult in action which is utterly void because beyond 
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the limits of the statutory powers conferred upon 

such bodv. 

* 

The mere desire of the Commission itself to act 
quickly and without complying with the express 
provisions of this Act because of alleged imprac¬ 
ticability thereof is not an effective grant of power 
to that body to change the Act, or to enlarge its 
powers beyond those delegated by Congress; nor 
does it justify the Commission in asking this 
Court to assume powers to act in a legislative ca¬ 
pacity and to substitute a new meaning in this Act, 
not included within the legislative intent as clearly 
established by the above set out history of the Act 
itself. 

The question of the social desirability of the 
regulation of the bituminous coal industry, and of 
the manner in which such regulation is to be ef¬ 
fective if desirable, is a matter for legislative 
deliberation and for action by the Congress in con¬ 
formity to the Constitution of the United States. 

The Supreme Court of the United States, in 
the case of Carter v. Carter Coal Co 298 U. S. 238, 
has said, in effect, that it is better to preserve con* 
stitutional rights than to sanction an immediate 
unconstitutional regulation of the coal industry. 

Therefore, by reference to the Commission’s 
own interpretation of its organic act, these actions 
complained of are void as in excess of its statutory 
powers. 
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That the Commission now interprets Section 
2(a) of the “Bituminous Coal Act of 1937” as re¬ 
quiring three notices, three hearings, and two find¬ 
ings of fact is shown by its New Rules of Proce¬ 
dure which have already been referred to hereifi 
and which are attached hereto as Exhibit A. 

3. That Notice and a Public Hearing is Required Before 
the Commission Can Issue Price-Fixing Orders Within the 
Statutory Delegation of Power Given it Under the “Bituminous 
Coal Act of 1937” is Clearly Established by the Following 
Authorities: 

Morgan v. United States, 298 U. S. 468, 
56 Sup. Ct. 906, 80 L. Ed. 1288 (1936); 

St. Joseph Stock Yards Co. v. United 
States, 298 U. S. 38, 56 Sup. 720 
(1936); 

Saltzman, et ad., Federal Radio Commis¬ 
sion v. Stromberq-Carlson Tel. Mfq. 
Co., 60 App. D. C. 31, 46 F. (2d) 6i2 
(1931); 

Interstate Commerce Commission v. 
Louisville <£• Nashville R. Co., 227 U. S. 
88, 33 Sup. Ct. 185, 187, 57 L. Ed. 431 
(1913); 

Wichita Railroad & Light Co. v. Public 
Utilities Commission of the State of 
Kansas, 260 U. S. 48, 43 Sup. Ct. 51, 
67 L. Ed. 124 (1922); 

Crowell v. Benson, 285 U. S. 22, 52 Sup. 
Ct. 285, 76 L. Ed. 598 (1932). 
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4. A Finding of Fact is Essential to the Validity of the 
Price-Fixing Orders of the Commission. 

Panama Refining Co. v. Ryan, 293 U. S. 
388 (1935); 

Saltzman, et al., Federal Radio Commis¬ 
sion v. Stromberg-Carlson Tel. Mfg. 
Co.. 60 App. I). 0. 31, 46 F. (2d) 6i2 
(1931); 

United States v. Baltimore c(- Ohio R. 
Co., et al., 293 U. S. 454 (1935) ; 

The Chicago Junction Case, 264 U. S. 258 
(1924); 

Florida v. United States, 282 IT. S. 194 
(1930); 

Hudson-Duncan cO Co. v. Wallace, 21 
Fed. Supp. 295 (1937). 

THE COURT ERRED BY ITS FAILURE TO GRANT PLAINTIFF’S 
“MOTION FOR PRELIMINARY INJUNCTION” AND IN ENTERING 
ITS ORDER DENYING SAID MOTION. 

Under assignment of error No. 6 we respect^ 
fully contend that, where as in the instant case 
the injury to the plaintiff is certain and irrepar¬ 
able and the damage to the defendant is negligible 
or non-existent, it is an abuse of discretion for a 
court of equity to deny to an applicant relief 
'pendente lite. 

Jefferson v. Gypsy Oil Co., 27 F. (2d) 
304, at p. 308: 

City of Council Bluffs v. Omaha <£• C. B. 
St. Ry. Co., 9F. (2d) 246; 

Western Pac. v. Southern Pac. Co., 248 
U. S. 47 (1931); 

Prendergast v. New York Tel. Co., 262 
U. S. 43; 
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Ohio Oil Co. v. Conway, 279 U. S. 813; 
Phillips v. Sager, 51 App. D. C. 103 
(1921); 

Magruder v. Belle Fourche Valley Water 
Users' Assn., 219 Fed. 72 (C. C. A. 8th, 
1914); 

Love v. Atchison T. db S. F. By. Co., 185 
Fed. 321 (C. C. A. 8th, 1911); 
Amarillo v. Southwestern Tel. cO Tel. Co., 
253 Fed. 638 (C. C. A. 5th, 1918). 

IV. CONCLUSION. 

The appellant, therefore, respectfully contends 
that, upon consideration of the foregoing reasons 
and authorities, this Honorable Court should re¬ 
verse the action of the District Court of the 
United States for the District of Columbia in the 
instant case. 

Respectfully submitted, 

Barnet Hodes, 

Corporation Counsel, 

John A. McIntire, 

Charles S. Rhyne, 
Attorneys for Appellant. 

Barnet Hodes, 

Corporation Counsel, 

511 City Hall, 

Chicago, Illinois. 

John A. McIntire, 

Charles S. Rhyne, 

730 Jackson Place, 

Washington, D. C. 
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EXHIBIT A. 

United States 
Department of the Interior 
National Bituminous Coal Commission 
Washington, D. C. 

General Outline of Procedure to Be Followed 

in the Re-establishment of Minimum Prices 

and Marketing Rules and Regulations. 

The outline of procedure herein set forth is di¬ 
vided into seven steps. They are: 

1. Determination of weighted average of the 
total costs of each minimum price area. 

(a) The Statistical Bureaus will submit to the 
District Boards cost data from which the boards 
shall determine the weighted average of the total 
costs of the ascertainable tonnage produced in the 
districts in the calendar year 1936. The cost data 
will be submitted to the District Boards to enable 
the District Boards to make their 1936 cost de¬ 
terminations. 

The Statistical Bureaus will also submit to the 
District Boards 1937 cost data to assist the Dis¬ 
trict Boards in adjusting the 1936 weighted aver¬ 
age cost determinations to give effect to the 
changes prescribed by the Act, hereinafter re¬ 
ferred to. 

(b) Each District Board will determine from 
the cost data as submitted, the weighted average 
of the total cost of the ascertainable tonnage pro¬ 
duced in the district in the calendar year 1936, and 
will adjust the average cost so determined as may 
be necessary to give effect to any changes in wage 
rates, hours of employment, or other factors sub¬ 
stantially affecting cost, exclusive of seasonal 
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changes, so as to reflect as accurately as possible 
any change or changes which may have been estab¬ 
lished since January 1,1936. The District Boards’ 
determinations and computations upon which they 
are based shall thereupon be submitted to the 
Commission. 

(c) The Commission will thereupon, upon fif¬ 
teen (15) days notice, call a public hearing to be 
held in Washington, D. C. for the purpose of re¬ 
ceiving evidence to enable it to determine the 
weighted average of the total costs of the tonnage 
for each minimum price area. At this hearing the 
District Boards will be required to introduce suf¬ 
ficient evidence to support their weighted average 
cost determinations. 

(d) When ^uch determinations of the weighted 
average costs have been made, the Commission will 
certify the same to the several District Boards 
within each minimum price area, and will make 
available to the public such weighted average cost 
determinations. 

2. The promulgation of rules and regulations 
to he followed by the District Boards in the pro¬ 
posal of minimum prices. 

When the Commission certifies to the District 
Boards its determinations of weighted average 
costs for the minimum price areas, the Commis¬ 
sion will promulgate rules and regulations for the 
proposal of minimum prices by the District 
Boards. 

3. The proposal of minimum prices and market¬ 
ing rules and regulations by the District Boards, 
to the Commission and the approval, disapproval 
or modification of such proposed minimum prices 
and marketing rides and regulations by the Com¬ 
mission. 


42 


(a) The District Boards shall, in accordance 
with the aforesaid rules and regulations, propose 
minimum prices, free on board transportation fa¬ 
cilities at the mines, for the kinds, qualities and 
sizes of coal produced in the respective districts, 
and classification of coals and price variations as 
to mines, consuming market areas, values as to 
uses and seasonal demand. Said proposed prices 
shall reflect, as nearly as possible, the relative 
market value of the various kinds, qualities and 
sizes of coal, shall be just and equitable as between 
producers within the district, and shall have due 
regard to the interest of the consuming public. 

(b) The proposed minimum prices shall be 
made to cover all coal by whatever method of 
transportation such coal moves to markets, 
whether by rail, water or truck or combination 
thereof. 

(c) When the District Boards have completed 
the task of arriving at proposed minimum prices 
and marketing rules and regulations, the same 
shall be submitted to the Commission, together 
with all the data upon which the price schedules 
are computed, including, but without limitation, 
the factors considered in determining the price 
relationship. Such data and factors shall be suf¬ 
ficiently elaborate so that when introduced in evi¬ 
dence they will show that the price schedules con¬ 
form to the affirmative standards set forth in Sec¬ 
tion 4-II(a) of the Act. 

(d) The Commission will thereupon cause the 
schedules of proposed minimum prices and the 
proposed marketing rules and regulations to be 
published, and shall upon adequate notice, hold a 
public hearing for the purpose of receiving evi¬ 
dence to enable the Commission to determine if 
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such proposals are in conformity with the pro¬ 
visions of the Act, and to enable it to approve, 
disapprove or modify such proposed prices and 
marketing rules and regulations. After the com¬ 
pletion of this hearing, the Commission will make 
findings of fact and determinations resulting in 
the approval, disapproval or modification of the 
proposals. 

(e) Such approved or modified proposed mim 
imum places and marketing rules and regulations 
shall be re-submitted to the District Boards, to 
serve as the bases in the coordination of said pro¬ 
posed prices and marketing rules and regulations. 

4. The promulgation of rules and regulations 
for the coordination of the approved or modified 
minimum prices and marketing rules and regular 
tions in common consuming market areas. 

The Commission shall promulgate, for the 
District Boards, rules and regulations for the 
coordination of the proposed minimum prices and 
marketing rules and regulations, as approved or 
modified by the Commission. Such rules and regu¬ 
lations will provide for the procedure to enable 
the District Boards to conform to the provisions 
of Section 4-II(b) of the Act in coordinating 
minimum prices and marketing rules and regula¬ 
tions. 

5. The coordination by the District Boards of 
the approved or modified minimum prices and 
marketing rules and regulations. 

In conformity with the aforesaid rules and 
regulations and Section 4-II(b) of the Act, the 
District Boards shall coordinate in common con¬ 
suming market areas upon a fair competitive basis 
the minimum prices and the marketing rules and 
regulations previously approved or modified by 
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the Commission. If the District Boards fail to 
coordinate within a reasonable time, the Commis¬ 
sion will proceed to act in lieu of said District 
Boards in effecting such coordination. 

6. The submission of the proposed coordinated 
prices and marketing rules and regulations by the 
District Boards to the Commission . 

When the District Boards have effected coordi¬ 
nation of the proposed minimum prices and 
marketing rules and regulations, as provided by 
Section 4-II(b) of the Act, schedules of such co¬ 
ordinated minimum prices and the coordinated 
marketing rules and regulations, together with the 
data upon which they are predicated, shall be sub¬ 
mitted, for each district, to the Commission. 

7. The establishment of minimum prices and 
marketing rules and regulations by the Commis¬ 
sion. 

When coordination has been completed, either 
bv the District Boards, or by the Commission 
acting in lieu thereof, the Commission shall cause 
to be published the minimum prices and market¬ 
ing rules and regulations so coordinated, and a 
hearing will be held, upon adequate notice, for 
the purpose of receiving evidence to enable the 
Commission to establish the effective minimum 
prices and marketing rules and regulations. At 
such hearing, the District Boards shall be re¬ 
quired, and all interested parties shall have the 
opportunity, to adduce testimony and documen¬ 
tary evidence to enable the Commission to estab¬ 
lish the effective minimum prices and marketing 
rules and regulations. Upon the close of this 
hearing, the Commission will make findings of fact 
and establish effective minimum prices and mar¬ 
keting rules and regulations. 
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A hearing has already been noticed for April 
25 in the matter of prescribing due and reasonable 
maximum discounts or price allowances by code 
members to “distributors” under Section 4, Part 
11(h) of the Act, and the occasion may arise for 
other hearings on particular phases of the price 
establishment process. 

The foregoing outline recites the basic steps 
which will be substantially followed in re- 

m/ 

establishment of minimum prices and marketing 
rules and regulations and does not purport to 
embrace every detail of the procedure of establish¬ 
ing minimum prices and marketing rules and 
regulations. It is subject to alteration whenever 
the facts or circumstances warrant a change and 
the Commission, whenever in its judgment changes 
are required, will announce such changes. 

March 30, 1938. 
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EXHIBIT B. 

United States 
Department of the Interior 
National Bituminous Coal Commission 
Washington, D. C. 


Opinion. 

Numerous requests have been received by the 
General Counsel for his opinion on the question of 
what effect certain stay orders entered by the 
United States Court of Appeals for the District 
of Columbia and the United States Circuit Courts 
of Appeals for the Second and Seventh Circuits 
and Commission Order No. 230 had upon the 
validity of minimum prices established by the 
National Bituminous Coal Commission between 
December 16, 1937 and February 25,1938. 

In response thereto, the General Counsel ren¬ 
ders the following opinion: 

Commission Order No. 230 did not de¬ 
clare the price schedules and price orders 
invalid. It revoked certain prior orders of 
the Commission for the reason that thev 
had “become inoperative due to causes be¬ 
yond the control of the Commission and 
that the express intention of Congress as 
provided in Section IT, Part II (a) and 
(b) of Bituminous Coal Act of 1937, cannot 
be effectuated by the minimum prices re¬ 
maining in effect and that the condition 
thereby created is detrimental to the in¬ 
terest of code members. ” 

It will be noted that no Court declared 
the price orders and schedules invalid. The 
Courts restrained the Commission pendente 
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lite from enforcing certain of its price or¬ 
ders as they applied to the petitioners. 
Final determination of the issues was ex¬ 
pressly reserved until such time as the Com¬ 
mission could certify to the Courts com¬ 
plete records for review. When the Com¬ 
mission deemed it advisable to revoke its 
orders because of the relief granted by the 
Courts all questions of law which were 
pending in the Courts became moot. 

Robert W. Kxox, 

General Counsel . 

March 25, 1938. 



